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§10.84 Initial decision.

(@) When initial decision is required.
The Administrative Law Judge shall
make an initial decision in any pro-
ceeding in which a hearing is required
to be conducted in conformity with the
requirements of the Administrative
Procedure Act, as codified, 5 U.S.C. 557.
He shall make an initial decision in
other proceedings in which the Com-
mission directs him to make such a de-
cision.

(b) Filing of initial decision. After the
parties have been afforded an oppor-
tunity to file their proposed findings of
fact, proposed conclusions of law and
supporting briefs pursuant to §10.82,
the Administrative Law Judge shall
prepare upon the basis of the record in
the proceeding and shall file with the
Proceedings Clerk his or her decision, a
copy of which shall be served by the
Proceedings Clerk upon each of the
parties.

(c) Effect of initial decision. The initial
decision shall become the decision of
the Commission 30 days after service
thereof, except:

(1) The decision shall not become
final as to any party who shall have
filed a notice of appeal pursuant to
§10.102 of these rules; and

(2) The decision shall not become
final as to any party to the proceeding
if, within 30 days after the initial deci-
sion and order, the Commission itself
shall have placed the case on its own
docket for review or stayed the effec-
tive date of the decision.

In the event that the initial decision
becomes the final decision of the Com-
mission with respect to a party, that
party shall be duly notified thereof by
the Proceedings Clerk. The notice shall
state that the time for filing a notice
of appeal by the party has expired, that
the Commission has determined not to
review the initial decision on its own
initiative and shall specify the date on
which a final order in the proceeding
shall become effective as against that
party.

[41 FR 2511, Jan. 16, 1976, as amended at 60
FR 54802, Oct. 26, 1995; 61 FR 21954, May 13,
1996; 63 FR 55794, Oct. 19, 1998]
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Subpart G—Disposition Without
Full Hearing

§10.91 Summary disposition.

(a) Filing of motions, answers. Any
party who believes that there is no
genuine issue of material fact to be de-
termined and that he is entitled to a
decision as a matter of law may move
for a summary disposition in his favor
of all or any part of the proceeding.
Such motion shall be filed at or before
the first prehearing conference or at
such later time as may be allowed by
the Administrative Law Judge. Any ad-
verse party within 20 days after service
of the motion, may serve opposing pa-
pers or may countermove for summary
disposition.

(b) Supporting papers. A motion for
summary judgment shall include a
statement of material facts as to which
the moving party contends there is no
genuine issue, supported by the plead-
ings, and by affidavits, other verified
statements, including investigative
transcripts, admissions, stipulations,
and depositions. The motion may also
be supported by briefs containing
points and authorities in support of the
contention of the party making the
motion. When a motion is made and
supported as provided in this section,
an adverse party may not rest upon the
mere allegations, but shall serve and
file in response a statement setting
forth those material facts as to which
he contends a genuine issue exists, sup-
ported by affidavits or otherwise. He
may also submit a brief of points and
authorities.

(c) Form of affidavits. Supporting and
opposing affidavits shall be made upon
personal knowledge, shall set forth
such facts as would be admissible in
evidence, and shall show affirmatively
that the affiant is competent to testify
on the matters stated therein. Sworn
or certified copies of all papers or parts
thereof referred to in an affidavit shall
be attached thereto or served there-
with.

(d) Oral argument. Oral argument
may be granted at the discretion of the
Administrative Law Judge.

(e) Ruling on motion. The Administra-
tive Law Judge shall grant a motion
for summary disposition if the undis-
puted pleaded facts, affidavits, other
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verified statements, admissions, stipu-
lations, and depositions, and matters of
official notice show that (1) there is no
genuine issue as to any material fact,
(2) there is no necessity that further
facts be developed in the record, and (3)
such party is entitled to a decision as
a matter of law.

(f) Review of ruling; appeal. An order
denying a motion for summary disposi-
tion is subject to interlocutory review
under the provisions of §10.101 on the
same terms as a ruling on any other
motion. An order granting a motion for
summary disposition is reviewable by
the Commission in accordance with the
provisions of §10.102 relating to appeals
of initial decisions.

§10.92 Shortened procedure.

(a) How initiated. With the consent of
the parties, in lieu of a full oral hear-
ing, the Administrative Law Judge
may order a shortened procedure as to
the submission of direct evidence may
be ordered in a proceeding. An order for
shortened procedure shall list the
names and addresses of all persons who
are parties to the proceeding and shall
direct compliance with the procedures
established in this section. The order
shall be served by the Proceedings
Clerk upon all parties.

(b) Filing of Statements—(1) Opening
statement. Within 20 days after receipt
of notice that the shortened procedure
will be used, the Division of Enforce-
ment shall serve upon all other parties
and file with the Proceedings Clerk, in
triplicate, an opening statement, in
support of the complaint;

(2) Answering statement. Within 20
days after receipt of the opening state-
ment of the Division, each respondent
may serve upon all other parties and
file with the Proceedings Clerk, in trip-
licate, in support of his answer, an an-
swering statement.

(3) Statement in reply. Within ten days
after receipt of all answering state-
ments, or within ten days after the ex-
piration of the period within which an-
swering statements may be served, the
Division of Enforcement may serve
upon all other parties and file with the
Proceedings Clerk, in triplicate, a
statement in reply, which shall be con-
fined strictly to replying to the facts
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and arguments set forth in the answer-
ing statements.

(c) Joint statements. Parties having a
common interest may serve and file
joint statements.

(d) Failure to file statement. Any party
who, without the express permission of
the Administrative Law Judge, should
fail to file a statement within the time
prescribed by this section after service
upon him of an order for shortened pro-
cedures shall be in default and shall be
deemed to have waived any further
hearing.

(e) Content of statements. As used in
this section, the term *‘statement” in-
cludes

(1) Statements of fact signed and
sworn to by persons having knowledge
of those facts;

(2) Documents filed as part of the
proof of the alleged facts (which shall
be duly authenticated under oath or
otherwise in a manner that would
render them admissible in evidence at
an oral hearing under the rules in this
part); and

(3) Briefs containing argument to
sustain the contentions of the party
submitting the statement.

(f) Verification. The facts asserted in
any statement filed under shortened
procedure must be sworn to by persons
having knowledge thereof and, except
under unusual circumstances, the per-
sons should be those who would appear
as witnesses to substantiate the facts
asserted should a full oral hearing be-
come necessary.

(g) Hearings—(1) Request for cross-ex-
amination or other hearings. If cross-ex-
amination is desired of any witness
whose affidavit or other verified state-
ment has been submitted, the name of
the witness and the subject matter of
the desired cross-examination shall be
stated at the end of the answering
statement or statement in reply as the
case may be. Oral hearings under other
circumstances may also be requested
but will be granted only under excep-
tional circumstances. Any request filed
under this subparagraph shall include a
justification of the need for oral hear-
ing.

(2) Hearings issues limited. The order
setting the proceeding for oral hearing,
if hearing is found necessary, will
specify the matters upon which the
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